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STATEMENT OF THE CASE
Nature of the Case
Garrett McCoy appeals from his judgment of conviction for grand theft by possession of
stolen property, arguing he was denied his constitutional right to due process because of a fatal
variance between the charging document and the jury instructions. Mr. McCoy submits this
Reply Brief to respond to the State's legal argument.

Statement of Facts and Course of Proceedings
Mr. McCoy included a statement of facts and course of proceedings in his Appellant's
Brief, which he relies on and incorporates herein. (Appellant's Br., pp.1-4.)

1

ISSUE
Did the district court's instruction to the jury that it could find Mr. McCoy guilty of grand theft if
the State proved he either wrongfully took property or knowingly possessed stolen property
create a fatal variance with the charging document, which specifically charged only the latter
offense?

2

ARGUMENT
The District Court's Instruction To The Jury That It Could Find Mr. McCoy Guilty Of Grand
Theft If The State Proved He Either Wrongfully Took Property Or Knowingly Possessed Stolen
Property Created A Fatal Variance With The Charging Document, Which Specifically Charged
Only The Latter Offense
Mr. McCoy argued in his Appellant's Brief that the district court created a variance when
it provided the jury with Instruction Numbers 12 and 13 because he was never charged with
grand theft by wrongful taking in Canyon County, and the jury should not have been allowed to
find him guilty of grand theft under this theory. (Appellant's Br., pp.6-8.) The State argues in
response that there was no variance because "[a] charge of theft under Idaho Code § 18-2403
need not specify which kind of theft is alleged, unless the defendant is charged with extortion."
(Respondent's Br., p.5 (citation omitted).) According to the State, the charge set forth in the
Amended Information "was sufficient to include all other types of theft under Idaho Code § 182403, including the type of theft described in Jury Instruction No. 12." (Respondent's Br., p.5.)
The State is correct that, as a general rule, grand theft does not need to be pled with
specificity. (Respondent's Br., p.10, citing State v. Henderson, 113 Idaho 411, 412 (Ct. App.
1987).) But the State does not cite any authority for the proposition that where, as here, the State
elects to plead grant theft with specificity, it is not bound by that charging decision. (See
generally Respondent's Br., pp.10-11.) The State charged Mr. McCoy with the crime of

"GRAND THEFT BY POSSESSION OF STOLEN PROPERTY" and alleged he committed that
crime by knowingly possessing stolen property; specifically, a 2014 Honda Ridge line, in Ada
County. (R., pp. I 00-01.) Where the State elects to charge grand theft under a particular theory,
pursuant to a particular statutory section (here,§ 18-2403(4)), the general rule does not hold, and
the State is bound by its charging decision. In this case, there was clearly a variance. See State v.
Folk, 151 Idaho 327, 342 (2011).

3

The State next argues that "[ e]ven if there was a variance, it was not fatal because
Mr. McCoy was on notice of the charged conduct and his defense was not impaired."
(Respondent's Br., p.6.) The State is incorrect. The variance was fatal because it deprived
Mr. McCoy of his right to fair notice of the charge against which he had to defend. See State v.

Windsor, 110 Idaho 410, 417-18 (1985) (stating a variance requires reversal of the conviction if,
among other things, "it deprives the defendant of his right to fair notice").
Mr. McCoy admitted at trial that he took the truck from Canyon County. He argued,
however, then when he was found with the truck in Ada County, he was not committing the
crime of grand theft by wrongful possession because he did not intend to permanently deprive
the owner of the vehicle. Instead, he asked the jury to fmd him guilty of operating a vehicle
without the owner's consent. (See R., p.132.) Mr. McCoy's defense thus conceded the wrongful
taking. The variance misled and embarrassed Mr. McCoy in the preparation and presentation of
his defense because, based on Instructions Numbers 12 and 13, the jury could find Mr. McCoy
guilty of grand theft if it found he wrongfully took the truck from its owner, with the intent to
deprive the owner of the property. (R., p.129.) The jury did not need to fmd, pursuant to
Instruction No. 13, that Mr. McCoy intended to permanently deprive the owner of the property at
the time of the wrongful taking, which was a required element under Instruction No. 14 (grand
theft by possession). (R., pp.129-31.)
Mr. McCoy admitted he wrongfully took the truck, but argued he was not guilty of grand
theft because he did not intend to permanently deprive the owner of the vehicle when he was
found with it in Ada County. Because the jury was instructed it could find Mr. McCoy guilty of
grand theft under a wrongful taking theory even without the intent to permanently deprive,
Mr. McCoy's defense was for nothing. Counsel for Mr. McCoy did not object to Instruction
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Numbers 12 and 13 in the district court, but the failure to object could not have been tactical, as
the defense Mr. McCoy presented only worked under a knowing possession theory, requiring
proof of a permanent intent to deprive. Because the variance prejudiced Mr. McCoy in the
presentation of his defense, it was fatal. See State v. Brazil, 136 Idaho 327, 331 (2001) (finding
error when a variance between the information and the jury instructions regarding the charged
crime prejudiced the defendant in the presentation of his defense).
With respect to the third prong of the fundamental error analysis, the State correctly
concedes that if this Court finds there was a fatal variance, the harmless error prong of the
fundamental error analysis is met. (Respondent's Br., p.16.)

CONCLUSION
For the reasons stated above, as well at those set forth in his Appellant's Brief,
Mr. McCoy respectfully requests that this Court vacate his conviction for grand theft, and
remand this case to the district court for further proceedings.
DATED this 17th day of April, 2019.

I sf Andrea W. Reyno Ids
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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